City of Powell, Ohio

Powell Board of Zoning Appeals
Ed Cooper, Chairman
Robert Hiles Joseph Jester

MEETING MINUTES
FEBRUARY 28, 2008

A mesting of the Powell Board of Zoning Appeals was called to order by Chairman Ed Cooper on
Thursday, February 28, 2008 at 6:00 p.m. Board Members present included Robert Hiles and Joseph

Jester. Also present were David Betz, Director of Development; Eric Fischer, Development Planner; Susie
Ross, City Clerk; Gene Hollins, Law Director; and interested parties.

CALL TO ORDER/ROLL CALL

The Chairman said all those who testified at the last hearing are still under oath and any others providing
testimony shall be sworn in as they come forward.

CONTINUATION OF HEARING OF FEBRUARY 20, 2008:

APPLICATION FOR APPEAL

Applicant: W. Martin McCutcheon

Location: 1060 Cheliway Ct.
Woods of Powell North subdivision

Zoning: PR, Planned Residence District

Request: Appeal of the Zoning Administrator’s and City Engineer’s denial of a
Zoning Certificate for a fence proposed to be located in a Drainage
Easement.

The official transcript of the proceeds is hereto attached as Exhibit A and accepted as the official
record of the proceedings.
OTHER BOARD BUSINESS

ADJOURNMENT
The meeting was adjourned at 6:19 p.m.

DATE MINUTES APPROVED: May 12, 2008
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One thing that we have been lacking
has been perhaps a recordable document to
address the concerns, zswow.wﬁm mostly
related to what happens if we need to get to
the utilities to do some work on it. The
document s:war you wers presented tonight is,
in essence, a recordable instrument, and you
can read the terms, obviously.

CHATRMAN COOPER: We've read it.

MR. HCLLINS: Sure. And it
addresses those concerns. I think we had the
ability te give notice and make sure that the
fence -- or in other cases in the future, we
think we could use this same instrument. It
may not be a fence. It may be some other
type of improvement. But we can get them to
remove that, but it's do the work and then
restore the fence or the improvement as need
be.

And we have shared this with the
attorney for Mr. McCutcheon, and the document
is acceptable to the applicant, as well.

With this, and I'1l let ~- I'll let

Dave speak for himself, but I think with this
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the staff is recommending approval of the
fence, i.e. we're recommending that you
approve thelr appeal, grant their appeal, and
we will issue the permit and get it moving,

CHAIRMAN COOPER: T have a
question, maybe more —-- you're probably
better qualified to answer than anyone: Is
this, in essence, granting a variance, this
agreement here? .

It is granting a variance; is it
not?

MR. HOLLINS: The way the code is
worded on this, we've got reference to both
variances and exceptions, and we also have
the administrative, I think, discretion, left
to the engineer and the zoning administrator.
You know, the way this really, I think, plays
out is with this document, this is something
that will allow staff just to exercise its
discretion to say, yeah, it's —- it's
acceptable to go ahead and build that in our
easement,, because any concerns we had are

addressed by this document. So they're

really just —— under the code, T think,

Page 6
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just said.

CHAIRMAN CCCPER: Okay.

MR. HOLLINS: But it goes on to
say, without tlie approval of the public
utility and with the concurrence of the city
engineer and the zoning administrator.

CHAIRMAN COOPER: Okay.

MR. HOLLINS: The prohibition is
sort of conditicned on these things not
happening. If those, all those folks —-- and
one of the things the McCutchecns have done,
and we will ask anybody with a fence in a
similar situation in the future to do, is
contact all the public utilities. And
they've all signed off on it.

CHATIRMAN COOPER: Right., I think
that was Exhibit B from our previous hearing.

MR. HOLLINS: Right. 2And so that's
consistent with the code.

CHAIRMAN COOPER: Okay.

MR. HOLLINS: And then asking for
the zoning administrator and cilty engineer's
appreval, they've done that. And as long as

this is acceptable to the applicant, they're
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Page
in concurrence with it, all that -- all that
being said, everything that just was done
there is consistent with the code, so you
wouldn't need a variance or mb.m%omUﬁHOS.
You've gone through the process actually to
get approval of it.

BOARD MEMBER HILES: Sir, I have a
question. And this is for the future, so we
know.

MR. HOLLINS: Right.

BOARD MEMBER HIIES: If they have
there the infermation from the utility
companies, and for some reascn you do not --
you turn it dewn, what at that point?

Does it come to the board at that
point?

MR. HOLLINMS: Yes.

MR. BETZ: Yes, 1t can. Yes, if
they want to either appeal our ruling, like
Mr. McCutcheon has, or under a variance
application, either/or, they can do that.

BCARD MEMBER HILES: Okay.

MR. BETZ:. And the cases that we

will have -- and one of the things we were

10
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Page 13

is te be used anyplace. Bnd I just feel very
strongly that, to protect the utilities and
anybody else, because this is -~ as this goes
down the Homm.

MR. HOLLINS: Yeah.

BOARD Emmew JESTER: Because, I
mean, utilities, at midnight, 1f they come
out there and start digging, the homeowner is
still responsible for that, and I don't think
this covers that.

And my other concern is, the
utilities, I read all the letters, and they
all said, yes, you can do it, but. AaAnd
they've all got a lot cf "buts"™ down through
there that you must de this, this, and this.
So this piece by itself, with all those
covenants, should be ~- I think the utility
should be -- should be contacted. BAnd say,
okay, what attachments have you got on this
thing, too?

MR. HOLLINS: Mm-hmm.

BOARD MEMBER JESTER: This thing,
this is a little simplified for me.

MR. HOLLINS: Okay.

RUNFOLA REPORTERS & VIDEQOGRAPHERS #688-576~DEPC
COURT REPORTING, ..WE'VE MADE A SCIENCE OF It
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BOARD MEMBER JESTER: And it's
fine. I don't disagree.

MR. HOLLINS: And I appreciate
these moEEmdﬁm~ but this is our first stab at
it. .

BOARD MEMBER JESTER: Yeah.

MR. HOLLINS: And you sort cf got
to live with these documents sometimes and
make sure they really do cover the
situations.

I would, theough, at this peoint,
want to alsc check in with the applicant to
make sure,

BOARD MEMBER JESTER: Yeah.

MR. HOLLINS: Our intention is to
make sure this, before it ever gets signed,
meets with their approval, meets with your
approval, and we will probabkly ask for your
approval tonight, conditiconed C@ms a Qomcamwﬁ
that is substantially similar to this, but
addresses your other concerns.

And so I'd ask, is there any
problem with, you W50€, an emergency-type of

situation?

RUNFOLA REPORTERS & VIDEOGRAPHERS 888-576-DEPRPO
COURT REPORTING,, WE'VE MADE A SCIENCE OF IT!
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Page 17
to agree to dig in my back yard. That's the

gsame thing anybody weuld get., Most people
don't ask for those, because all they do is
call OUPS, which is the company you have to
call to go in the utility area, and they
agree to that without getting those
documents, but they're still agreeing to the
game thing that I supplied you all.

BOARD MEMBER JESTER: I respect
your ceomments, and I have tfo say on public
record that I feel this is a great start, but
it needs some more definition. And I'm
not -— I just am not comfortable with it at
this point in time. I'm sorry to do this,
but I think it needs some werk.

MR. BETZ: Well, cne thing we could
do is, just under your -- if you approve this
with the condition that we add emergency
language in here, subject to Gene's approval.

CHATRMAN COQPER: It seems toc me
that you might be digging a hole for yourself
by saying five days on here, and you're
saying from the city or public utility, if

I'm reading this correctly.

RUNFOLA REPORTERS & VIDEOGRAPHERS 888-576-DEPO
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MR. BETZ: Yeah., We can't —-
they're 1o our easement, and that's where —-—
I don't disagree with what Mr. McCutcheon
said last week, but restoration chligation,
it all depends on the terms of whatever
easement we negotiated. In this case, this
is our easement, and, yes, public utilities
hawve access to our easements, but they're
still subject to our oonﬂﬂowb ultimately.
Those are the terms of the platted
easements.

CHAIRMAN COOPER: So AEP would know
that this document exists, and know that they
have to give five days notice to do any work?

MR. HOLLINS: AFEP should be going
through a process with the city when they
want to get in one of cur easements and want
to do work.

BOARD MEMBER JESTER: Well, what do
they do at midnight?

MR. HOLLINS: I think you're right.
If it's an emergency situvation, they're not
going to ask us first. I don't QHmeHnm with

that.
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places a fence there at his peril.

So I'm comfortable with you adding
emergency language.

GCHAIRMAN COOPER: All right.

BOARD Zmzwmw.mHﬁmmu With making a
motion here, now, we're golng to say with the
emergency language added.

And then you will work that out
with the McCutcheons, Attorney?

MR. BOLLINS: Yes.

CHAIRMAN COOPER: You want to make
a metion?

BOARD MEMBER HILES: I would make a
motion to approve the appeal with the
stipulation that the language we spoke of
will be added.

CHAIRMAN COQPER: To the
declaration of covenant.

I'11 second.

MS. ROSS: Ed Cooperx?

CHAIRMAN COOFER: Yes.

MS. ROSS3: Robert Hiles?

BOARD MEMBER HILES: Yes.

MS. ROSS: Joseph Jester?
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BOARD MEMBER JESTER: No.
CHAIRMAN COOPER: We Uw4m any
further business, new business?
MULTIPLE SPERKERS: No.
CHAIRMAN COCPER: Do I hear a
motion to adjourn?
BOARD MEMBER JESTER: So moved.
BOARD MEMBER HILES: Second.

CHATRMAN COOPER: Adjourned.

Thereupcn, the proceeding was

concluded at 6:19 p.m.
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